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COMPANY LAW

CORPORATE LAW REFORM COMMITTEE
A CONSULTATIVE DOCUMENT

CAPITAL MAINTENANCE RULES
AND
SHARE CAPITAL: SIMPLIFYING AND STREAMLINING PROVISIONS APPLICABLE TO SHARES

JUNE 2005

The Corporate Law Reformm Committee invites comments, by 22 September 2005 on
the issues set out in this consultative document.

You are invited to send comments, together with any supporting evidence on any
part of this consultation. We would be grateful if you could refer to the
recommendation number(s) and/or paragraph number(s) in your feedback,
preferably by e-mail, to:

Nor Azimah Abdul Aziz
Corporate Policy, Planning and Development Department,
Companies Commission of Malaysia

17t Floor, Putra Place

100 Jalan Putra

50622 Kuala Lumpur

e-mail : azimah@ssm.com.my
Fax . 603-40476317

Additional copies of this document may be made without seeking permission or
downloaded from the Companies Commission of Malaysia website on
WWW.SsSmM.com.my.

Confidentiality: Your responses may be made public by the CLRC. If you do not
want all or part of your response or name made public, please state this clearly in
the response. Any confidentiality disclaimer that may be generated by your
organisation’s IT system or included as a general statement in your fax cover sheet
will be taken to apply only to information in your response for which confidentiality
has been requested.

2 Corporate Law Reform Committee (CLRC)




Section A

FOREWORD







Corporate Law Reform Committee (CLRC)
Capital Maintenance Rules and

Share Capital : Simplifying and Streamlining
Provisions Applicable‘to"Shares

SECTION A - FOREWORD

This Consultation Paper focuses on the first stage of the review work that has been carried
out by Working Group B of the Corporate Law Reform Committee ('CLRC") established by

the Companies Commission Malaysia to review the Companies Act 1965.

The CLRC, whilst carrying out its current review and making its recommendations as

reflected in this Consultation Paper, was guided by two key principles:

* simplifying company operations with the objective of reducing compliance cost; and

* promoting corporate governance.

With this in mind, the CLRC has proposed to abandon two key concepts that currently

mould the rules regulating capital raising by companies. These are the concepts that:

¢ shares issued must be issued with par or nominal value; and

* companies must be registered with an authorised share capital clause.

The CLRC believes that its proposal to do away with par or nominal value of shares will, in
addition to simplifying company operations, also promote corporate governance. This is
because, as will be discussed in the accompanying Consultation Paper, company
accounting will be simplified as ‘share premium accounts’ and ‘capital redemption
reserves’ will be irrelevant. Hence, company accounting will become more fransparent

and easier to understand.

Corporate Law Reform Committee (CLRC) 5
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This Consultation Paper will, amongst other things, provide reasons for the CLRC's
recommendations and address some of the concerns that the public may have in respect
of the CLRC’s recommendations.

The accompanying Consultation Paper is made up to two parts:-

(a) Part | of the Consultation Paper focuses on the proposals to abolish the requirement
to issue shares with par/nominal value and the requirement to register a company
limited by shares with an authorised share capital clause; and

(b) Part Il of the Consultation Paper focuses on the proposals to simplify and streamline
other provisions that are applicable to shares.

We hope to receive views and comments on the recommendations stated in this
Consultation Paper. Please reply to Nor Azimah Abdul Aziz at the Companies Commission
of Malaysia (SSM) by 22 SEPTEMBER 2005.

Thank you.

Yours truly,

Dato’ K.C. Vohrah Peter Lee Siew Choong
Chairman Chairman

Corporate Law Reform Committee Working Group B

6 Corporate Law Reform Committee (CLRC)
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SECTION B - EXECUTIVE SUMMARY

1. BACKGROUND
1.1 In essence, this Consultation Paper prepared by Working Group B of the CLRC
recommends the abandonment of two (2) concepts/requirements that are currently

reflected in the Companies Act 1965.

1.2 The requirements proposed to be abandoned are:

First, the requirement that a company limited by shares must state its authorised share
capital in its memorandum; and

Second, the requirement that shares issued must have a par or nominal value
attached to it.

1.3 In lieu of this, the CLRC proposes that:

i. a company limited by shares shall no longer be required to state its authorised
share capital in its memorandum?;

ii. all shares of a company as from the date of Conversion2 be deemed to be shares
with no par value (‘NPV’)3; and

This requirement is currently provided for by section 18(1)(c) of the Companies Act 1965.
The CLRC proposes that prior to the Conversion from a par value (PV) share environment to an NPV share environment, due
and proper notice will be given fo all stakeholders. This is fo ensure a smooth transition from a par value share environment to
an NPV share environment. Hence, a Conversion date will be set by the Minister in consultation with the business community.
The specific Conversion date would be gazetted at the appropriate time.
This would therefore also mean that a company limited by shares formed on or after the Conversion date can only issue NPV
shares.

| 4
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4

iii. the Conversion from a par value environment to an NPV environment is made
mandatory for all companies as at and from the date of Conversion referred
o, above.

RATIONALE FOR ABANDONING THE REQUIREMENTS AS SET OUT IN THE PARAGRAPH 1.2

The CLRC is of the view that abandoning these two (2) requirements and replacing
them with the proposals as set out in paragraph 1.3 will simplify the workings of our
company law so that conduct of business in Malaysia remains competitive. These
proposals will also simplify company operations by reducing compliance cost.

The consequence of the proposal that a company limited by shares shall no longer be
required to state ifs authorised share capital in its memorandum will result in
companies being able 1o raise their share capital without having to comply with fime
consuming and costly procedures.

The consequences of the abandoning of par/nominal value of shares is best
arficulated in the statement made by the New Zealand Law Commission as set out in
its Report No 9 fitled *Company Law Reform and Restatement’;

“ We have concluded that no useful function is served by the par value concept.
Moreover, it is arbifrary and misleading. Its abolishment would mean that financial
accounts can be greatly simplified (share premium accounts and ‘reserves’ are
concepts that will no longer be required)4.”

The CLRC is also of the view that abandoning the above two (2) requirements would
not be against the interest of shareholders and creditors.

At p 93 paragraph 381 of its report.

Corporate Law Reform Committee (CLRC)
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3.1

4.1

4.2

In addifion, the proposal will promote corporate governance by enhancing
fransparency of the company’s financial accounts.

CONSEQUENTIAL LAW REFORM OF HAVING ABOLISHED THE REQUIREMENT THAT A
COMPANY LIMITED BY SHARES MUST STATE ITS AUTHORISED SHARE CAPITAL IN ITS
MEMORANDUM

The proposal of the CLRC that a company limited by shares shall no longer be
required to state its authorised share capital in its memorandum would necessitate
amending the current sections 18(1)(c) and 62 of the Companies Act 1965.

TRANSITIONAL AND CONSEQUENTIAL LAW REFORM OF HAVING ABOLISHED THE
REQUIREMENT THAT SHARES ISSUED MUST HAVE A PAR OR NOMINAL VALUE ATTACHED TO IT

To ensure that there is a smooth fransition from a par value environment to an NPV
environment, a Conversion date will be set by the Minister in consultation with the
business and professional community.

Further, after the Conversion date, there will be a tfransitional period to enable
companies to take all necessary steps to comply with the new law. Once again, this
fransitional period, will be set by the Minister in consultation with the business and
professional community.

Corporate Law Reform Committee (CLRC)
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The Conversion from a par value environment to an NPV environment shall entail the

following consegquences:

that all new shares issued as at from the Conversion date shall be issued for an
issue price that is to be determined by the board of directors;

that in the case of shares issued prior to the Conversion date the amount paid on
the shares is the sum of all amounts paid to the company at any time for the share
(but not including premium)s;

that immediately on or after the Conversion date, any amount standing to the
credit of the company’s share premium account and capital redemption reserve
becomes part of the company’s contributed capitals;

that as from the Conversion date, any amount standing to the credit of the
company’s share premium account prior to the Conversion date, shall be
permitted during the transitional period only to be utilised for:

(a) providing premium payable on the redemption of redeemable preference
shares (RPS) issued before that date;

(b) writing off preliminary expenses of the company incurred before that date;
and

(c) writing off expenses incurred, or commissions or brokerages paid or discounts
allowed, on or before that date, for any duty, fee or tax payable on or in
connection with any issue of the company’s shares; and

5 In other words, the existing par value of the shares issued shall for the purposes of Conversion, become the issue price of the shares after
Conversion.

6 As will be discussed below, after the Conversion date, the share premium account and the capital redemption reserve shall become obsolete
concepts as shares will no longer have par value. Any amount standing in the credit of the company’s share premium account and the
company’s capital redemption reserve shall be fransferred to one account called the ‘contributed capital’ account. The company’s
‘contributed capital’ account is not disfributable and this account will be distinguished from the company’s retained profit/earning account
that remains distributable after the Conversion date. '

Corporate Law Reform Committee (CLRC)



Corporate Law Reform Committee (CLRC)
Capital Maintenance Rules and

Share Capital : Simplifying and Streamlining
Provisions Applicable‘to"Shares

v. that after the Conversion date, companies continue to be permitted to issue RPS
but without having to maintain a capital redemption reserve and if the
redemption of RPS is made out of available profits, the company be required to
transfer the amount redeemed to the company’s ‘contributed capital’ account.

4.3 The CLRC also recommends that companies in an NPV environment should be
permitted to:

i. capitalise its profit without having to increase the number of shares owned by a
shareholder i.e. without any issue of new shares to shareholders;

ii. capitalise its profits coupled with the issue of new shares to shareholders; and
iii. consolidate and subdivide NPV shares.
4.4 The CLRC further recommends:

i. the removal of the existing section 59 of the Companies Act 19657;

ii. intfroducing provisions that are designed to ensure that the shareholder’s liability
for the unpaid portion of shares under the existing par value share environment
does not cease to exist after the Conversion date; and

iii. infroducing provisions that are designed to preserve the effect of existing

contracts and other instruments that have been executed before the Conversion
date which refers to par/nominal value of shares.

7 This is because in an NPV environment, par value shall not exist and therefore section 59 shall become redundant.

| 4

Corporate Law Reform Committee (CLRC) | 15



Corporate Law Reform Committee (CLRC)
Capital Maintenance Rules and

Share Capital : Simplifying and Streamlining
Provisions Applicable to"Shares

5. SIMPLIFYING AND STREAMLINING PROVISIONS APPLICABLE TO SHARES
5.1 The CLRC has also reviewed some of the provisions in the Companies Act 1965 that
relate to shares. The review process of these provisions was carried out with the
objective of ascertaining whether these provisions have continued relevance and
applicability in today’s business environment.
5.2 The CLRC reviewed the following requirements or provisions:
(a) power of the company to make payment of certain commissions and
prohibition against making payment of other commissions and discounts on

the issue of shares: section 58 of the Companies Act 1965;

(b) power of the company to make different arrangements for calls and payments
for shares: section 56(1) of the Companies Act 1965;

(c) bearer shares (share warrants): section 57 of the Companies Act 1965;

(d) reserve capital (Reserve liability): section 56(2) of the Companies Act 1965;
and

(e) adequacy of consideration for shares.
5.3 The CLRC recommends, retaining:
i. the existing regulatory controls on the power of a company to make payment
of certain commissions and prohibition against payment of other

commissions and discounts on the issue of shares: section 58 of the
Companies Act 1965;

16 Corporate Law Reform Committee (CLRC)
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ii. the power of the company to make different arrangements for calls and
payments for shares: section 56(1) of the Companies Act 1965; and

iii. the prohibition against issuing bearer shares (share warrants): section 57 of
the Companies Act 1965.

5.4 The CLRC recommends, abolishing:

i. the requirement of reserve capital (reserve liability) by deleting section 56(2)
of the Companies Act 1965 as this subsection serves no practical purpose.

5.5 In respect to the matter of ‘adequacy of consideration for shares’, the CLRC
recommends that the Companies Act 1965:

i. Should not be amended to include a statutory provision that has the effect of
regulating the type of consideration that is receivable by a company when a
company issues its shares; and

ii. Should not be amended to include a statutory valuation procedure that must
be undertaken by companies when non-cash consideration is received by a

company in return for issuing its shares.

5.6 The CLRC is of the view that ‘adequacy of consideration for shares’ is a matter for
directors of the company to deal with as part of their fiduciary duties.

Corporate Law Reform Committee (CLRC) 17
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SECTION C - CAPITAL MAINTENANCE RULES

1. AUTHORISED SHARE CAPITAL AND PAR VALUE SHARE
BACKGROUND

The requirements that a company limited by shares must state its authorised share
capital in its constitution and that shares must be issued with a par/nominal value are
entrenched concepts of company law within the common law jurisdiction.

In Malaysia, both these concepts are reflected in our Companies Act 1965 and are
regarded to be general principles of Malaysian Company Law.

Par or nominal value of shares refers to the minimum amount of money or monies
worth that must be received by the company before the company can allot its shares
as fully paid up shares; whilst the authorised share capital of the company imposes a
ceiling on the number of shares that can be issued by a company.

In the event a company allots its shares as fully paid up but for an amount less than
the shares’ prescribed par value, this allotment shall for the purposes of the law be
freated as an illegal allotment of shares as the shares have been issued at a discount
unless the provisions of section 59 have been complied with. Further, in the event a
company issues shares in excess of its authorised share capital, those shares issued
shall, for the purposes of the law, be tfreated as void.

Shares having a par value and companies having an authorised share capital clause
are concepts found under English company law and at one time were thought to be
concepts that were entrenched whereby it was unthinkable that company legislation
can provide otherwise. However, as will be discussed below, the viability of retaining
these concepts as part of core company law principles has been questioned or is
being questioned. Some Commonwealth company legislation no longer requires
shares to have par value. This includes:

Corporate Law Reform Committee (CLRC) 21
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e South Africa and some Canadian states’ company legislationd that allows its
companies to issue shares with par value or with no par value (NPV shares);

e Australia (since 1998) and New Zealand (since 1993) - that only allows its
companies to issue NPV shares; and

e Canadag, under the Canada Business Corporations Act, shares of a corporation
shall be in registered form and shall be without nominal or par value®.

Further, Singapore and the UK are proposing to infroduce NPV shares.

e The Singapore Companies Legislation and Regulatory Framework Committee
(CLRFC) have proposed to amend the Singapore Companies Act (Chapter 50) to
reflect such a proposal.

e The UK Steering Committee that is responsible for reviewing the English
Companies Act 1985 has proposed for NPV shares to be infroduced. However, as
the UK is also bound by the European Union (EU) Second Company Law directive,
its proposal to intfroduce NPV shares is currently confined to only private
companies.

RATIONALE FOR ABANDONING THE CONCEPTS OF AUTHORISED SHARE CAPITAL AND PAR
VALUE

The CLRC noted that before the concepts of nominal value and the authorised share
capital are to be abolished, there is a need to consider whether these concepts serve
any purpose in the company law. The CLRC further noted that the reasons for the
inclusions of authorised share capital and the nominal or par value into the company
legislation was for the protection of shareholders and creditors interests.

8 See the British Columbia’s Business Corporations Act 2004 section 52.
9 See Canada Business Corporations Act (R.S. 1985, c. C-44), section 24(1) and (2).

Corporate Law Reform Committee (CLRC)
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The authorised share capital and the nominal/par value purportedly protect
shareholders’ inferests because:

(a) authorised share capital purportedly operates to restrict the further issue of shares
which may dilute existing shareholders’ rights and the value of their existing share
holding;

(b) par value purportedly restricts the company’s ability to issue shares at a discount
to ensure at there is no dilution in the value of existing shareholding, if shares were
permitted to be issued at a discount; and

(©) par value and authorised share capital ensures that the company receives
adeqguate consideration and has a minimum amount of capital.

The authorised share capital and the nominal/par value principles purportedly
protect creditors because this is the amount of capital that the company implicitly
warrants it has available to pay creditors. When providing credit to the company, the
creditors will refer to the authorised capital as this is the potential maximum capital the
company can issue, and to the paid up share capital as this is the amount that cannot
be refurned or distributed amongst shareholders, hence ensuring that there is @
cushion against insolvency.

However, the CLRC noted that the above protections are only illusory as the

authorised share capital and nominal/par value are no longer relevant concepfts in
the present business environment for the following reasons:

Corporate Law Reform Committee (CLRC) 8)
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©)

©

The existence of the authorised share capital which is required by section 18 of
the Companies Act 1965 does not mean that a company will indeed issue all the
shares it is authorised to issue. In fact, in reality, many companies have a much
larger authorised share capital than its issued capital and have no obligation to
increase theissued capital up to the authorised capital to meet solvency
requirements. Thus, the purported protection to creditors afforded by the
authorised share capital principle is illusory and misleading;

There always remains a possibility that new shares can be issued in excess of the
Company’s original authorised share capital pursuant to section 62 of the
Companies Act 1965. However, before the board can exercise its power to issue
such new shares, the board is mandated by law to obtain the prior approval of its
members pursuant to section 132D of the Companies Act 1965. Further, it is
envisaged, that even in an NPV environment, the board must still obtain its
members prior approval as required by section 132D. Dilution of existing
shareholders’ interests can therefore only be with their consent. Protection against
dilution is also provided for by pre-emption rights which are currently provided for
by article 41 of Table A. Hence, the concern about any dilution of shareholding
that may result from the Conversion of a par value environment to an NPV
environment can be addressed by retaining these safeguards.Where there is a
new issue of shares, the main concern should be whether the company has
received adequate consideration in return for the shares that it has issued and
whether or not the directors have the authority to issue such new shares;

There is no adverse effect on existing shareholders rights because:
* shareholders rights are stated by the Companies Act 1965 and the terms of

issue (in the case of any instrument other than ordinary shares of the
company) and /or the Artficles and Memorandum of Association. It is not

Corporate Law Reform Committee (CLRC)
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stated law that rights aftached to shares is dependent on the price paid on
that share;

* where voting rights are concerned, this is based on the number of shares held
by a person and not by the amount paid for those shares.

Hence, there is no adverse implication concerning shareholders rights and
the possibility of a dilution of existing shareholders rights when new shares of
the same class are issued but not at the same nominal or par value.

(d) The authorised share capital does not ensure that the company has a minimum
amount principal of capital adequacy requirement. Even if the company states
its authorised share capital, it is not a true reflection of the capital that the
company has and whter the same be adequate for its requirements.

The authorised capital clause and nominal or par value of shares, in fact, may be
misleading for the following reasons:

(a) the authorised share capital is not an appropriate indicator of the company’s
ability to repay debt as not all the shares may have been issued and if the shares
have been issued and fully paid up, it is a historical figure and does noft reflect the
actual worth of the company which may change as the company continues its
business and operations;

(b) nominal value may mislead investors to believe that the company guarantees

that the value of the investment in the company’s shares is to be always
equivalent to the share’s nominal or par value. In reality, an informed investor does

Corporate Law Reform Committee (CLRC) 25
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©

not rely on the shares’ nominal/par value when deciding whether to invest in the
company’s shares. Instead, reliance is placed on other financial indicators which
will include the NTA (Net Tangible Asset) per sharel0; and

creditors do not rely on the nominal value of shares to grant credit or continue
giving credit to a company. Creditors rely on the company’s business reputation,
its net worth and its cash flow besides the amount contributed by its shareholders.
For instance, a company with an issued capital of RM2 may be quite sound in
terms of net worth or cash flow. Even if creditors rely on this, the information is
historical and does not reflect the actual worth of the company. In most cases,
once shares have been issued at a nominal value, the market value, specifically
in cases of listed companies, may not bear any resemblance to the historic figure
once ascribed to it. As opposed to relying on the company’s nominal share
capital, creditors place greater relionce on the company’s paid up share
capitalll, On this point, it should be noted, that the Working Group had
considered whether to propose to the Steering Committee, the need to infroduce
a ‘minimum paid up share capital” provision as is currently provided for by the
English Companies Act 1985 in respect to public companies. However, the
Working Group was of the opinion that such a recommendation was not feasible,
given the problems of determining what would be an appropriate amount!2,

The NPV environment has its advantages and these are:

10
11

(@

it will simplify the workings of company law so as to ensure that company law
facilitates businesses to be competitive and suitable to the needs in the 21st
century and beyond. This is due to the fact that the company’s accounts can be
greatly simplified (share premium accounts and ‘reserves’ are concepts that will
no longer be required);

The other financial indicators include the PER (price earning ratio), future prospects, management and the cash flow of the company.

In commercial practice, greater reliance is placed on the company’s business reputation; its net worth and its cash flow as the company’s
paid up share capital merely reflect a historical figure.

The Listing Requirements of Bursa Securities and Securities Commission’s *Policies and Guidelines on Issues/Offers of Securities’ currently
deals with this point.

Corporate Law Reform Committee (CLRC)
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(b) it will clarify the misleading perception that because of the authorised share
capital and par value, the company will have reserves and be able to pay ifs
debts to creditors; and

(©) it will enable the company to undertake capital raising exercises with greater
flexibility. For example, the company may easily issue new shares without
contravening the prohibition on issuing shares at a discount or even capitalise
profit without having 1o issue new shares, which cannot be done in a par value
environment.

Nonetheless, the CLRC noted that there are some concerns with the infroduction of
an NPV environment. The concerns include:

(@) shares having no par or nominal value may cause investors to be misled as the
investor may be of the view that NPV shares have no value's;

(b) the costs of promulgating changes to the law, the Listing Requirements of Bursa
Malaysia, the creation of new accounting standards, if any, as well as social costs
of familiarising investors, business and companies; and

(©) the impact of the change on the continued liability to pay for shares issued as
partly paidi4,

The CLRC, however, is of the view that these concerns can be addressed and the
benefits of converting from a par value environment to an NPV environment out weigh
its disincentives.

13 Although NPV shares will have no par value it will be issued at an issue price.
14 This matter is addressed in the paragraph 4.2 at page 43 of this Consultation Paper.

4
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The CLRC noted that if NPV shares are to be infroduced for Malaysia, it is necessary to:

(a) identify and make corollary amendments to existing provisions of the Companies
Act 1965 that relies on the concept of par value shares to enable implementation
of the 'no par value shares’ environment;

(b) provide for transitional provisions; and

(c) provide an explanation on the accounting tfreatment for purposes of reporting in
an NPV environment,

2. TREATMENT OF SHARE CAPITAL, SHARE PREMIUM ACCOUNT AND CAPITAL
REDEMPTION RESERVE

BACKGROUND

Currently, the Companies Act 1965 permits a company to issue shares in excess of its
nominal or par value. This excess is referred to as ‘premium’15. However, in the event
shares are issued at a premium, the premium received whether in the form of money
or monies worth must be fransferred to a ‘share premium account’ pursuant to section
60(2) of the Companies Act 1965.

For accounting purposes, the capital account and the share premium account are
freated differently in the accounts but both in fact constitute the company’s paid up
and working capital. However, the amount standing to the credit of the share premium
account may be applied by the company for certain permitted purposes only as set
out in section 60(3) of the Companies Act 1965.

A company is also required to create a capital redemption reserve in the event a

Note that the Companies Act 1965 does not impose a duty on company directors to issue shares at a premium.
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company redeems its RPS from distributable profits pursuant to section 61 of the
Companies Act 1965. In such an instance, the company is required to transfer a sum
equal to the nominal value of the RPS redeemed to the capital redemption reserve.
The amount standing to the credit of the capital redemption reserve may be applied
by the company in redeeming the RPS or for paying up unissued shares of the
company which will then be issued to the company’s shareholders as fully paid bonus
shares'é, Hence, a share premium account and the capital redemption reserve must
be maintained because of the existence of a par value.

Conversion to an NPV environment shall cause both the share premium account and
the capital redemption reserve to become obsolete as shares will no longer have a
par or nominal value attached to it. As shares will have no par value, shares therefore
would not be issued at a premium and this in itself shall cause the share premium
account fo become obsolete. Instead, NPV shares will be issued for an issue price
which will be determined by the company’s directors and shareholders.

The share capital account in an NPV environment will be made up of the amount that
the shareholders have paid for the shares, namely, the issue price of the NPV shares.
The amount received by a company for the issue and allofment of NPV shares will be
the company’s ‘contributed capital’ as against the same being credited as paid up
capital and share premium account in a par value regime. Further, in an NPV
environment, a company which has made a profit will still maintain a retained
profit/earnings account. The amount standing in the company’s retained
profit/earnings account would remain distributable by way of cash dividend but a
company could also decide to capitalise the amount, with or without new shares
being issued, and this will be added to the company’s ‘contributed capital’.

16 Refer to section 61 (7) of the Companies Act 1965.
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RECOMMENDATIONS

The CLRC recommends:

i. the abandonment of the concept of authorised share capital; and

ii. the Conversion from a par value environment fo an NPV environment.

To ensure that there is a smooth fransition from a par value environment to an NPV
environment, the Minister in consultation with the business and professional community
will set the date for the coming into effect of the new law (Conversion date). Further,
after the Conversion date, there will be a transitional period to enable all companies
to take the necessary steps to comply with the new law!7,

The Conversion from a par value environment to an NPV environment shall entail the
following consegquences:

i. that all new shares issued by all companies as from the Conversion date shall be
issued for an issue price that is to be determined by the board of directors;

ii. thatin the case of shares issued prior o the Conversion date the amount paid on
the shares is the sum of all amounts paid to the company at any time for the share
(but not including premium)18;

iii. that immediately on or after the Conversion date, any amount standing to the
credit of the company’s share premium account and capital redemption reserve
becomes part of the company’s contributed capitall?;

The Conversion date and the transitional period may be provided by way of a New or Amending Act. Refer to page 43 for further discussions
on transitional provisions.

In other words, the existing par value of the shares issued shall for the purposes of Conversion become the issue price of the shares affer
Conversion.

As will be discussed below, after the Conversion date, if applicable, the share premium account and the capital redemption reserve shall
become obsolete concepts as shares will no longer have par value. Any amount standing in the credit of the company’s the share premium
account and the company’s capital redemption reserve shall be fransferred to one account called the ‘contributed capital’ account. The
company’s ‘contributed capital’ account is not distributable and this account will be distinguished from the company’s retained profit/earning
account that remains distributable after the Conversion date. '
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iv. that as from the Conversion date, any amount standing to the credit of the
company’s share premium account prior to the Conversion date, shall be
permitted during the transitional period to be utilised only for:

(a) providing premium payable on the redemption of redeemable preference
shares issued before Conversion date;

(b) writing off preliminary expenses of the company incurred before Conversion
date; and

(c) writing off expenses incurred, or commissions or brokerages paid or discounts
allowed, on or before Conversion date, for any duty, fee or tax payable on or
in connection with any issue of the company’s shares; and

v. that aofter the Conversion date, companies continue to be permitted to issue
redeemable preference shares (RPS) but without having to maintain a capital
redemption reserve and if the redemption of RPS is made out of available profits,
the company be required to transfer the amount redeemed to the company’s
‘contributed capital’ account.

2.1 Treatment of share premium account.

As discussed above, in an NPV environment, the share premium account shall
become obsolete. Further, as discussed above, in an NPV environment, money or
monies worth received by a company in return for the shares issued and allotted after

the Conversion date will be credited fo the company’s ‘contributed capital’ account.
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The company’s ‘contributed capital’ account shall for the purposes of the law be
freated as an undistributable reserve. As discussed above, the company’s
‘contributed capital’ account must be distinguished from the company’s retained
profit/earning account that remains distributable to the company’s shareholders.

This, therefore, means that the company’s ‘contributed capital’ account shall be
freated for the purposes of the law as the company’s paid up capital and any
proposed reduction of this account otherwise than that permitted by the law shalll
be freated as an illegal reduction of the company’s paid up capital. This
restriction on the company’s ‘contributed capital’ account will ensure that
creditors’ interests in an NPV environment are safeguarded.

Hence, the CLRC proposes that immediately affer the Conversion date, a
company shall have only one capital account and this capital account shall be
referred to as the company’s ‘contributed capital’ account.

Comparative jurisdictional study?20 in respect to having one capital account

The UK Steering Committee has put forward the suggestion that the separate
balance sheet items of nominal capital and share premium account be replaced
with *a single undistributable reserve of subscribed share capital’ representing the
total proceeds of the shares issued.

The Singapore CLRFC in its draft Companies (Amendment No. 2) Bill 2004 which
was circulated for consultation purposes reads as follows:

20 This is limited to relevant jurisdictions that have reviewed or are reviewing their company law in relation o NPV.
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“Immediately after the appointed day, any amount standing fo the credit of a
company’s share premium account and capital redemption reserve becomes
part of the company’s share capital?!.”

South Africa provides that the proceeds of a fresh issue of shares are to be transferred
to an account called the ‘stated capital account’.

The New Zealand Companies Act 1993 does not maintain such a distinction. However,
this approach was not supported by the New Zealand Securities Commission in their
response to the New Zealand Law Reform Commission’s proposal in relation to the
infroduction of the Companies Act 1993. Perhaps this was because companies in New
Zealand are required to comply with a solvency test before a company can make
any disfribution to its members.

2.2 Treatment of the amount standing to the credit of the share premium account

prior to the Conversion date

Subsequent to the conversion to an NPV environment there may be companies with
outstanding amounts in their existing share premium account prior to the Conversion
date. One of the fransitional issues that required the consideration of the CLRC was
whether the amount standing to the credit of the company’s share premium account
once transferred intfo the contributed capital account may be utilised for certain
PUrposes.

If the amount standing to the credit of the company’s share premium account were
permitted to be utilised for certain purposes after the Conversion date, the problem

21 As provided for by section 62 B of the Draft Companies (Amendment No. 2) Bill 2004.

4
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remains as to how to track that amount ufilised as the concern is to ensure that the
company will not ufilise an amount exceeding the amount standing to the share
premium account which would be merged with its paid up capital to become the
‘contributed capital’.

The CLRC is inclined to propose that after the Conversion date, but limited to the
fransitional period as discussed above, the amount standing to the credit of the
company’s share premium account immediately prior fo the Conversion date may be
utilised for purposes as set out in recommendation (V). The CLRC wishes to highlight
that this recommendation relates only to the transitional period and would not
exclude the provision of section 60 of the Companies Act being pursued by
companies prior to the said transitional period.

Therefore, the CLRC recommends that the amount standing to the share premium
account immediately prior to the conversion date should sfill be made available for
certain purposes similar to the permitted uses under Australia’s Corporations Law.

This means that any expenses incurred after the transitional period in relation to the
issue of shares shall be treated as an expense to be deducted from or deducted
against the company’s income statement (profit and loss account) rather than as a
deduction against the company’s ‘contributed capital’.

Comparative jurisdictional study in respect to treatment of the amount in the share

premium account prior to the Conversion fto an NPV environment

The UK Steering Committee proposed to allow the amount standing to the credit of
the share premium account to be applied to write off expenses incurred, payments
made or discounts allowed prior to the Conversion to an NPV environment.
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The Australian Corporations Law allows the amount standing to the share premium
account to be used for certain purposes. The permitted uses are;

(@) premium payable on redemption of RPS issued before commencement;

(b) writing off preliminary expenses of the company incurred before
commencement; and

(c) writing off expenses incurred, payments made or discounts allowed on or before
commencement, in respect of any issue of shares or debentures.

The Singapore CLRFC considered whether this account may be used for a one-off
adjustment but decided to adopt the Australian approach in relation to the use of the
amount standing to the share premium account and capital redemption reserve.

Although the UK, Singapore and Australia do not expressly provide for this in their
respective legislation, the accounting treatment of expenses for corporate exercise
after the introduction of NPV shares would be that the expenses will be charged to the
profit and loss account.

2.3 Treatment of redeemable preference shares.

In a par value environment, the law on redeemable preference shares is provided for
by section 61 of the Companies Act 1965. Upon the Conversion from a par value
environment to an NPV environment, the issue that requires consideration is how the
redemption of redeemable preference shares will be practised in an NPV
environment given the fact that in an NPV environment the capital redemption
reserve shall become obsolete or done away with?
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The CLRC is of the view that the issue of RPS is still permissible in an NPV environment.

However, after the Conversion date to an NPV environment, the redemption of RPS
shall be in the following manner:

e in the case of redemption of RPS issued before the Conversion date, its
redemption must be funded out of available profits or from the proceeds of a
fresh issue of shares?2, However, the premium portion of the RPS can be charged
to the amount standing to the credit of the share premium account but only for
the transitional period. After the transitional period, the premium portion must be
funded out of available profits or from the proceeds of a fresh issue of shares
made for redemption purposes. Where the redemption is made out of profits, the
company transfers the amount redeemed to its ‘contributed capital’ account?s;

* inthe case of redemption of RPS.issued after the Conversion date, its redemption
must be funded out of available profits or from the proceeds of a fresh issue of
shares?4, This is to ensure that the company’s ‘contributed capital’ is not used to
redeem RPS25. If redemption of RPS is made out of available profits instead of from
the proceeds of a fresh issue of shares, the company transfers the amount
redeemed to the company’s ‘contributed capital’ account from its available
profits; and

* in the case of RPS issued after the Conversion date and it is fo be redeemed, it
may be redeemed at the issue price or at a price in excess of its issue price (at a
premium)26, Redemption at a premium of the issue price must, however, be
funded from the company’s available profits or from the proceeds of a fresh issue

Note this is also the current practice in a par value environment.

This is because as discussed above, the Conversion to an NPV environment shall cause the capital redemption reserve to become obsolete.
Pursuant to recommendation (Ill') in paragraph 2, ‘immediately on or after the Conversion date any amount, standing to the credit of the
company’s capital redemption reserve shall be transferred to the company’s contributed capital account. This was also the approach taken
by the Singapore CLRFC and the Australian Transitional provisions.

Note this is also the current practice in a par value environment.

It also ensures that the company’s contributed capital is a creditors’ buffer and not paid out in another form to shareholders (Note: contributed
capital may be lost from trading).

It should be noted that in a par value environment, RPS can be issued for a premium in addition to its par value. However, after the Conversion
date, RPS will only be issued for an issue price. No reference will be made o premium as par value no longer exists. Redemption of the RPS that
is issued after the Conversion date can be at a price higher than ifs issue price and it is in this context the word premium is used.
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of shares made for redemption purposes. Where the redemption is made out of
available profits, the company transfers the amount redeemed to its ‘contributed
capital’ account from its available profits.

In an NPV environment, it is imperative for the company to specify a redemption value

for RPS, or the manner in which the value will be determined. The distinctive features
of RPS still remain.

3. CAPITALISATION OF PROFITS, CONSOLIDATION AND SUBDIVISION

BACKGROUND

In a par value environment, it is permissible to capitalise profits. It is also permissible to
achieve the result of what is currently understood as consolidation, subdivision or
alternation of the company’s share capital. Consolidation and subdivision of shares
are two concepts that are linked to nominal or par value of shares. The authority to
capitalise profits and to consolidate, subdivide or to alter the share capital is provided
under section 62 of the Companies Act 1965.

RECOMMENDATIONS

The CLRC recommends:

i. to allow capitalisation of profit that does not increase the number of shares
owned by a shareholder i.e. without any issue of new shares to shareholders.

ii. to allow capitalisation of profits coupled with issuing new shares to
shareholders.
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3.1 Capitalisation of profits

In a par value environment, capitalisation of profits without the issuance of new
shares is not usually carried out. Thus, new shares would be issued to the existing
shareholders when there is a capitalisation of profits. The new issuance of shares
means that a shareholder will have more shares in the company. However, this
does not necessarily franslate to an increase in the value of the shareholders’
shareholding in the company.

The CLRC noted that in an NPV environment, capitalisation of profits may be
carried out without increasing the number of shares held by a shareholder. This
manner of capitalisation of profits may be done by transferring such amounts from
the company’s retained profits intfo the company’s ‘contributed capital’ account.
This means that although the number of shares held by the shareholders remains
the same, the book value of their shareholding in the company has increased. In
such an instance, there could be a perception that there is a loss in the value of
the shareholding since no new shares are issued. Thus, the accounting treatment
in respect of this kind of capitalisation must be transparent so as to provide
assurance to the shareholders that there is no loss in their investment.

In an NPV environment, it is permissible for a company to capitalise its profits
coupled with the issuance of new shares. In such a case, there will be an increase
in the number of shares held by each shareholder with a corresponding increase
in the company’s ‘contributed capital’.

It is the view of the CLRC that capitalisation of profits is possible irrespective of
whether the shares have or do not have par value. Thus, the CLRC proposes that
the concept of capitalisation of profits be clarified so as o permit its use in an NPV
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environment either by an issue of new shares or without an issue of new shares
and that the existing section 62 of the Companies Act 1965 in relation to the
authority o alter a company’s share capital be retained but modified to reflect
our recommendations.

Comparative jurisdictional study in respect to capitalisation of profits

The UK Steering Committee is of the view that there is no difference between
capitalisation of profits accompanied by new issue of shares from a subdivision
under section 121(2)(d) of the Companies Act 1985 and therefore recommended
that there should not be any special provision for it

However, section 75 of the South Africa Companies Act 1973 provides that a
company may alter the share capital and shares by:

i. increasing the number of its shares having no par value;

ii. increasing its share capital constituted by shares of no par value by
fransferring reserves or profits to the stated capital, with or without a
distribution of shares; and

ji. increasing the number of ifs issued no par value shares without an
increase of its stated capital.

Australia’s CSLRC recommended adopting the provisions of the South Africa
Companies Act 1973. However, Australia’s Corporations Act 2001 provides that a
company may issue shares, including (section 254(A)(1)(b)) bonus shares, which
are shares for whose issue no consideration is payable to the issuing company. It
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also provides that a company may capitalise profits without the issue of new
shares under section 2548S.

3.2 Consolidation and Subdivision

Consolidation in an NPV environment can be effected by reducing the number
of the issued NPV shares. This reduction is, however, not accompanied by any
changes to the company’s contributed capital account.

The effect of a subdivision (i.e. share split) can also be achieved in an NPV
environment. In a par value environment, a subdivision will result in an increase in
the number of shares held but there will be no corresponding increase in the
company’s paid up capital and in the value of the shareholders shareholding. The
effect of a subdivision, as explained above, can also be achieved in an NPV
environment. In an NPV environment, the effect of a subdivision can be achieved
by increasing the number of no par value shares issued but however, this is only
limited to fully paid-up NPV shares?7,

Comparative jurisdictional study in respect to consolidation and subdivision

The UK Steering Committee made the following conclusions on the continued
relevance of statutory provisions in relation to alteration of share capital. They are:

e Section 121(2)(0)?8 need not be retained since authorised share capital has
been abolished.
e The power to increase the capital of a company is related to the power to

The current practice of subdividing partially paid shares as is practised in a par value environment will not be possible in an NPV
environment as ‘subdivision’ in an NPV environment actually is achieved by means of a new issue of shares.

The equivalent of section 62 of the Companies Act 1965.

4

Corporate Law Reform Committee (CLRC)



Corporate Law Reform Committee (CLRC)
Capital Maintenance Rules and

Share Capital : Simplifying and Streamlining
Provisions Applicable‘to"Shares

issue shares, which is implicit in the authority conferred on directors to allot
shares2? and thus no express provision is required.

* The provision to cancel unissued shares will fall away with the abolition of the
authorised share capital.

South Africa however, still maintains and retains the provision on alteration of share
capital. Section 75 of the South African Companies Act30, provides that a

company may alter its share capital and shares by:

* increasing the number of its shares having no par value;

* increasing ifs share capital constituted by shares of no par value by
fransferring reserves or profits to the stated capital, with or without a
distribution of shares;

* increasing the number of ifs issued no par value shares without an increase of
its stated capital; and

* consolidating and reducing the number of the issued no par value shares.

4. COROLLARY CHANGES AND TRANSITIONAL PROVISIONS IN RELATION TO THE
INTRODUCTION OF NO PAR VALUE SHARES

BACKGROUND

The CLRC noted that corollary changes will have to be made to various concepts and
provisions in the Companies Act 1965 in an NPV environment. Our recommendations on
the corollary changes are stated below.

29 see section 132D of the Companies Act 1965.
30 Equivalent of section 62 of the Companies Act 1965.

4
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RECOMMENDATIONS

The CLRC recommends:

the deletion of the provision for the issue of shares at a discount.

the introduction of transitional provisions in relation to liability for partly paid shares.

4.1 Shares issued at a discount

As was previously discussed, shares in an NPV environment would be issued for an issue
price without reference being made to par value. Hence, the issue of shares at a
discount in an NPV environment would cease to be a feature in Company law.

In a par value environment, a company whose shares have a market value below the
par value or nominal value can legally issue shares at a discount provided it follows the
procedures pursuant to section 59. However, in such an instance, a company will rarely
use section 59, as the company does not wish to be seen to be forced to issue shares
at a discount. Instead, a company would prefer to create a new class of shares or
utilise its share premium account, if there is any, or reserves, to pay for the portion not
represented by share subscription money rather than raise capital pursuant to section
59.If a company does not have any share premium or reserves available, its ability to
issue shares of the same class with that being fraded will be hindered.

The above situation will not apply in an NPV environment,
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4.2 Transitional provision

The UK Steering Committee stated that the objective of the fransitional provisions
would be to preserve the substantive effect of converting from a par value to an NPV
environment in the articles and memorandum and in contracts and other documents;
and the rights and obligations created by them, unchanged so far as that is
practicable. This was also the approach adopted by Australia in relafion to the
amendment to the Corporations Law 1993 (Company Law Review Act 1998).

The transitional provision should cover the following matters:

(a) treatment of the amount standing to the share premium account based on
the discussion above3!;

(b) liability on partly paid shares;

If par value is thought to be relevant for determining the liability of confributory
upon winding up, an NPV environment acknowledges this view and will state that
the liability is up to the unpaid amount of the issue price.

The Conversion of par value to an NPV environment does not mean that the
liability for the unpaid portion of shares under the existing par value environment
will cease to exist. The UK Steering Committee referred to the Australian
Corporations Law on this point and we noted that section 1448 of the Australian
Corporations Law deals with liability of shareholders for partly paid shares by
recognising the unpaid portion as the unpaid amount of the issue price. The CLRC
proposes to adopt the same; and

31 Refer to fn 11. Where the company’s earnings do not merit an inflated contributed capital account resulting from the
Conversion it is advisable that the company should consult their professional advisers as to the appropriate cause of action to
be taken during the fransitional period. '
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(c) reference to share capital and par value in contracts or documents entered into
or executed prior to the introduction of no par value shares.

The object of this fransitional provision is to preserve the effect of existing contracts
and other instruments that have been executed before the Conversion date
which refers to par or nominal value of shares. An example of such a transitional
provision is provided for under section 1449 of the Australian Corporations Law32,

This fransitional period will be set by the Minister in consultation with the business
and professional community. The CLRC recommends that the transitional period
should not exceed two years from the Conversion date.

32 section 1449 reads as follows:
Section 1449 - Share capital references in pre-commencement contracts and other documents to par value.

(1)  This section applies for the purpose of interpreting and applying affer commencement
(a). a contract entered into before commencement (including a company’s constitution); or
(b). a trust deed or other document executed before commencement.

(2) The reference to the par value of a share is taken o be a reference to
(Q). if the share is issued before commencement - the par value of  the share immediately before commencement; or
(b). if the share is issued affer commencement but shares of the same class were on issue immediately before commencement
- the par value that the share would have had if it had been issued then; or
(c). if the share is issued affer commencement and shares of the same class were not an issue immediately before
commencement - the par value determined by the directors.

A reference to share premium is taken to be a reference to any residual share capital in relation to the share.

@) Atreference to aright to areturn of capital on a share is taken to be a reference to a right to a return of capital of a value equal
to the amount paid in respect of the share’s par value.

@ Areference to the aggregate par value of the company’s issued share capital is faken to be a reference to that aggregate as
it existed immediately before commencement and:
(0). increased to take account of the par value of any shares issued affer commencement; and
(b). reduced to take account of the par value of any shares cancelled after commencement.

This provision was followed by the Singapore Companies (Amendment No 2) Bill 2004. '
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SECTION D - SHARE CAPITAL:
SIMPLIFYING AND STREAMLINING PROVISIONS
APPLICABLE TO SHARES

1. BACKGROUND

In line with the objectives of the Corporate Law Reform Programme, the CLRC has
reviewed some of the provisions in the Companies Act 1965 which relate to shares.

The review process of these provisions was carried out with the objective of ascertaining
whether they have continued relevance and applicability in today’s business
environment. Further, in the event the said provisions are considered relevant, to clarify its
application, if deemed necessary.
The CLRC reviewed the following requirements or provisions:
(a) Power to make payment of certain commissions and prohibition of payment of
other commissions and discounts on the issue of shares: section 58 of the

Companies Act 1965;

(b) Power of the company to make different arrangements for call and payments for
shares: section 56(1) of the Companies Act 1965;

(c) Bearer shares (share warrants): section 57 of the Companies Act 1965;
(d) Reserve capital (Reserve liability): section 56(2) of the Companies Act 1965, and

(e) Adequacy of consideration for shares.
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RECOMMENDATIONS
1. The CLRC recommends retaining:
i. the regulatory controls on the power of a company to make payment of
certain commissions and prohibition of the payment of other commissions

and discounts on the issue of shares: section 58 of the Companies Act 1965;

ii. the power of the company to make different arrangements for calls and
payments for shares: section 56 of the Companies Act 1965; and

iii. the prohibition against issuing bearer shares (share warrants): section 57 of
the Companies Act 1965.

2. The CLRC recommends abolishing:

i. the requirement of reserve capital (reserve liability) by deleting section 56(2)
of the Companies Act 1965.

1.1 Retaining the regulatory controls on the power of the company to make payment of
certain commissions and prohibition of payment of other commissions and discounts
on the issue of shares and the power of the company to make different arrangements

for calls and payments

The CLRC is of the view that the current section 58 of the Companies Act 1965 should
be retained as it is still a relevant provision. This is because section 58 regulates
corporate transactions such as the giving of discounts and payment of commissions
which, if left unregulated, would have the effect of reducing the company’s share
capital and this can be detfrimental to the company’s creditors.
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The CLRC is also of the view that section 56(1) of the Companies Act 1965 that enables
a company to make different arrangements for calls and payment should be retained
as this provision is relevant in the event a company issues partly paid up shares.

1.2 Prohibiting the issue of bearer shares (share warrants) and abolishing the

requirement of reserve capital (reserve liability)

The CLRC noted that section of 57 of the Companies Act 1965 currently prohibits the
issue of bearer shares (share warrants). Further, the CLRC also noted that it is no longer
a commercial practice for companies to issue bearer shares (share warrants).

Today, the transfer of shares other than bearer shares is regulated by transfer
procedures that are provided for in the Companies Act 196533 and in the company’s
constitution. In the case of bearer share (share warrants), transfer was by way of mere
delivery of the script. This kind of fransfer facilitated fraud and hence the issue of
bearer shares (share warrants) was prohibited.

The CLRC is of the view that section 57 of the Companies Act 1965 should be retained
although the issue of bearer shares is obsolete. The delefion of section 57 may be
construed as the law permitting the issue of bearer shares.

The CLRC noted that reserve capital is provided for by section 56(2) of the Companies
Act 1965. The section provides that members may pass a special resolution not to call

some part of the uncalled capital unless upon the winding up of a company.

The CLRC noted that the UK Steering Committee is of the view that reserve capital is

33 Refer to sections 103 to 106 of the Companies Act 1965.
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34

35

no longer relevant. Further, other jurisdictions such as New Zealand and Australia do
not include a specific provision on reserve capital in their respective company
legislation.

The CLRC is of the view that section 56(2) is obsolete as company directors are already
provided with the power by virtue of the company articles to call for the uncalled
portion of the issued share at any time. This power is rarely interfered with by the
shareholders. Further, shares issued today are usually issued as fully paid up shares34,

TYPES OF CONSIDERATION AND VALUATION PROCEDURE
BACKGROUND

Shares may be issued for cash and or non-cash consideration. Where shares are issued
for non-cash consideration, the concern is whether the consideration received for the
shares is adequate.

The CLRC noted that one of the ways to deal with the issue of ‘inadequacy of non-
cash consideration’ is by requiring the prior valuation of the non-monetary
consideration3®,

Companies have the freedom to decide whether to issue its shares as fully paid up or partly paid up. Even in an NPV environment, this
freedom will continue to exist.

It should be noted that in some jurisdictions, in addition fo requiring valuation, the receiving by companies of certain types of consideration
in kind in return for the shares issued by the company is also prohibited. For instance, in the UK, a public company is prohibited from allotting
its shares for services: section 99(2) of the UK Companies Act 1985.
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RECOMMENDATIONS
The CLRC recommends that:

i. the Companies Act should not be amended to include statutory provisions
that will have the effect of regulating the type of consideration that is
receivable by the company when the company issues its shares; and

ii. the Companies Act should not be amended to include a statutory valuation
procedure for non cash consideration for shares.

RATIONALE

As noted above, there are jurisdictions that deal with the issue of ‘inadequacy of
consideration” by regulafing the types of non-cash consideration that can be
received by a company in return for the shares the company has issued to another.

Further, some jurisdictions also require prior valuation of the non-cash consideration.

Despite this, the CLRC is of the view that in so far as the Companies Act is concerned
adequacy of consideration should be dealt with by way of directors’” duties and not
by the above meanss3¢,

Further, the CLRC is of the view that adequacy of consideration by way of valuation
for shares issued are primarily a capital markets issue and should therefore be dealt
with by capital markets regulationss’.

36 It should be noted that general law as well as the Companies Act 1965 requires company directors fo act in the best interest of his company.

A director who issues company shares for inadequate consideration contravenes this duty and can be made accountable to the company
for this contravention.

37 These regulations includes among others the Securities Commission’s Issues Guidelines and the Listing Requirements of Bursa Securities. '
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Comparative jurisdictional study

The New Zealand Companies Act 1993 provides that consideration for shares issued
may take any form and may be cash, promissory notes, contracts for future services,
real or personal property, or other securities of the company: (section 46). However, this
provision is merely descriptive and does not stipulate that these are the only types of
consideration acceptable by the company law statue.

The UK Companies Act 1985 prohibits a public company from accepting an
undertaking by any person that he or another should do work or perform services for
the company or any other person in payment for shares to be issued by the public
companys8, Further, a public company is also prohibited from accepting as payment
for the nominal value of the shares or its premium an undertaking to be performed
more than five years after the date of the allofment of shares. The prohibition includes
a contfract where the undertaking is varied after the issue is made3®. However, there is
no prohibition for private company from accepting an undertaking to render services
as consideration for the shares issued.

38 Section 99(2) of the UK Companies Act 1985.
39 section 102(1) of the UK Companies Act 1985.

52 Corporate Law Reform Committee (CLRC)




Section E
Appendix On Pro-forma
Accounting Entries







Corporate Law Reform Committee (CLRC)
Capital Maintenance Rules and

Share Capital : Simplifying and Streamlining
Provisions Applicable‘to"Shares

SECTION E — APPENDIX ON PRO-FORMA
ACCOUNTING ENTRIES

ACCOUNTING ENTRIES ILLUSTRATIONS
Treatment of the Share Premium account

lllustration |

The diagram below illustrates the accounting entries in a par value (PV) and a no par value
(NPV) environment for the following scenarios:-

M Issue of 1,000 ordinary shares at RM1 each for cash.

@) Issue of 1,000 ordinary shares at RM3 each for cash.
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PV environment (assume PV = RM1)

Scenario
(1) (2)
RM RM
Cash 1,000 3,000
Share Capital 1,000 1,000
Share Premium - 2,000
Shareholders' Funds 1,000 3,000
No of Shares (RM1) 1,000 1,000
Accounting entries
1) Dr Cash 1,000
Cr Share Capital 1,000
(2) Dr Cash 3,000
Cr Share Capital 1,000
Cr Share Premium 2,000

=

NPV environment

Scenario
(1) (2)
RM RM
Cash 1,000 3,000
Contributed Capital 1,000 3,000
Shareholders' Funds 1,000 3,000
No of Shares 1,000 1,000
Accounting entries
(1) DrcCash 1,000
Cr Contributed Capital 1,000
(2) DrcCash 3,000
Cr Contributed Capital 3,000

Corporate Law Reform Committee (CLRC)

there is no premium payable on the shares in an NPV environment,

the premiums on those shares is recorded in the “Share Premium” account.

In a PV environment, “Share Capital” represents the total numiber of shares issued at the

nominal amount and where shares are issued at a premium; the sum equal to the value of

In an NPV environment, a single “Contributed Capital” account which represents the total
proceeds of the shares issued will replace the “Share Capital” and “Share Premium”

account in a PV environment. The "Share Premium” account is no longer applicable since
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lllustration Il

The diagram below illustrates the accounting entries in a PV and an NPV environment for
the issue of 1,000 ordinary shares at RM5 each by way of cash consideration of RM2,000
and capitalisation of RM3,000 property, plant and equipment ("PPE”) (non-cash

consideration), followed by the writing off of expenses in connection with the issue of
shares of RM1,000.

PV environment (assume PV = RM1) NPV environment
[()] After (1) and [()]
Issue of shares writing-off Issue of shares After (I) and  writing-off
for cash and the expenses for cash and expenses against
non-cash against non-cash Contributed Income
considerations Share Premium considerations Capital Statement
RM RM RM RM RM
PPE 3,000 3,000 PPE 3,000 3,000 3,000
Cash 2,000 1,000 Cash 2,000 1,000 1,000
5,000 4,000 5,000 4,000 4,000
Share Capital 1,000 1,000 Contributed Capital 5,000 4,000 5,000
Share Premium 4,000 3,000 Accumulated Losses - - (1,000)
Shareholders' Funds 5,000 4,000 Shareholders' Funds 5,000 4,000 4,000
No of Shares (RM1) 1,000 1,000 No of Shares 1,000 1,000 1,000
Accounting entries Accounting entries
Dr PPE 3,000 Dr PPE 3,000
Dr Cash 2,000 Dr Cash 2,000
Cr Share Capital 1,000 Cr Contributed Capital 5,000
Cr Share Premium 4,000
Dr Contributed Capital 1,000
Dr Share Premium 1,000 Cr Cash 1,000
Cr Cash 1,000 (write-off against Contributed Capital)
Dr Expenses - Income Statement 1,000
Cr Cash 1,000
(write-off against Income Statement)

In a PV environment, the premium arising from the issue of shares by way of cash of
RM2,000 and capitalisation of PPE of RM3,000 is recorded in the “Share Premium” account
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and the “Share Premium” account may be applied to write-off the expenses in connection
with the issue of shares of RM1,000.

In an NPV environment, the total proceeds from the issue of shares of RM5,000 by way of
cash of RM2,000 and capitalisation of PPE of RM3,000 is recorded in the “Contributed
Capital” account and the expenses in connection with the issue of shares of RM1,000 may

be written-off against the “Conftributed Capital” account or the Income Statement.,

In the case of the former, expenses relating to the issue of shares may be written off against
“contributed capital” fo a maximum of the balance included in the “share premium”

account prior fo the conversion from a PV to an NPV environment,

Treatment of redeemable preference shares

lilustration |

Company X has an issued and paid-up ordinary share capital of RM2 comprising 2
ordinary shares of nominal value RM1 each and redeemable preference shares ("RPS”) of
RM10 comprising 10 RPS of nominal value RM1 each in a PV environment and 2 units of

ordinary shares and 10 units of RPS in an NPV environment.,

The diagram below illustrates the accounting entries in a PV and an NPV environment in

connection with the redemption of the RPS by way of either:-
0) Out of profits at RM10;

(i Out of profits at RM100; or

(i) New issue of 10 ordinary shares for total cash proceeds of RM10.
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PV environment (assume PV = RM1) NPV environment
After Redemption by way of After Redemption by way of
Existing (i) (ii) (iii) Existing (i) (i) (iii)
RM RM RM RM RM RM RM RM
Cash 312 302 212 312 Cash 312 302 212 312
Share Capital Contributed Capital
- Ordinary 2 2 2 12 - Ordinary 2 12 12 12
- Preference 10 - - - - Preference 10 - - -
12 2 2 12 12 12 12 12
Capital Retained Profits 300 290 200 300
Redemption Shareholders' Funds 312 302 212 312
Reserve - 10 10 -
Retained Profits 300 290 200 300
Shareholders' Funds 312 302 212 312
No of shares (RM1) E> No of shares
- Ordinary 2 2 2 12 - Ordinary 2 2 2 12
- Preference 10 - - - - Preference 10 - - -
Accounting entries Accounting entries
(i) Dr Share capital - Preference shares 10 (i)  Dr Contributed capital - Preference shares 10
Cr Cash 10 Cr Cash 10
Dr Retained profits 10 Dr Retained profits 10
Cr Capital Redemption Reserve 10 Cr Contributed Capital - Ordinary shares 10
(ii)  Dr Share capital - Preference shares 10 (ii)  Dr Contributed capital - Preference shares 10
Dr Retained profits 90 Dr Retained profits 90
Cr Cash 100 Cr Cash 100
Dr Retained profits 10 Dr Retained profits 10
Cr Capital Redemption Reserve 10 Cr Contributed Capital - Ordinary shares 10
(iii) Dr Cash 10 (iii) Dr Cash 10
Cr Share capital - Ordinary shares 10 Cr Contributed capital - Ordinary shares 10
Dr Share capital - Preference shares 10 Dr Contributed capital - Preference shares 10
Cr Cash 10 Cr Cash 10

In a PV environment, where RPS are redeemed out of profits, a sum equal to the nominall
amount of the shares redeemed shall be transferred out of profits to a reserve called the
"Capital Redemption Reserve” and any premium payable shall be provided for out of

profits or the “Share Premium” account if available (refer lllustration II').
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In an NPV environment, the “Capital Redemption Reserve” is not required and where RPS
are redeemed out of profits, a sum equal to the subscription amount of the RPS redeemed

shall be fransferred out of profits to “Conftributed Capital.

Where RPS are redeemed out of proceeds from new issue of shares, the “Share Capital” or

the “Contributed Capital” amount before and affer redemption remains unchanged.
llustration Il

Company X has an issued and paid-up ordinary share capital of RM2 comprising 2
ordinary shares of nominal value RM1 each and redeemable preference shares ("RPS”) of
RM100 comprising 10 RPS of nominal value RM1 each in a PV environment and 2 units of

ordinary shares and 10 units of RPS in an NPV environment.

The diagram below illustrates the accounting entries in a PV and an NPV environment in

connection with the redemption of the RPS by way of either:-

0) Out of profits at RM100; or
(i) New issue of 10 ordinary shares at RM100.
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PV environment (assume PV = RM1) NPV environment
After Redemption After Redemption
by way of by way of
Existing (i) (ii) Existing (i) (ii)
RM RM RM RM RM RM
Cash 402 302 402 Cash 402 302 402
Share Capital Contributed Capital
- Ordinary 2 2 12 - Ordinary 92 102 102
- Preference 10 - - - Preference 10 - -
12 2 12 102 102 102
Capital Retained Profits 300 200 300
Redemption Shareholders' Funds 402 302 402
Reserve - 10 -
Share Premium 90 - 90
Retained Profits 300 290 300
Shareholders' Funds 402 302 402
No of shares (RM1) |:> No of shares
- Ordinary 2 2 12 - Ordinary 2 2 12
- Preference 10 - - - Preference 10 - -
Accounting entries Accounting entries
(i)  Dr Share capital - Preference shares 10 (i)  Dr Contributed capital - Preference shares 10
Dr Share Premium 90 Dr Retained profits 90
Cr Cash 100 Cr Cash 100
Dr Retained profits 10 Dr Retained profits 10
Cr Capital Redemption Reserve 10 Cr Contributed Capital - Ordinary shares 10
(i) DrCash 100 (i) DrCash 100
Cr Share capital - Ordinary shares 10 Cr Contributed capital - Ordinary shares 100
Cr Share premium 90
Dr Share capital - Preference shares 10 Dr Contributed capital - Preference shares 10
Dr Share premuim 90 Dr Contributed capital - Ordinary shares 90
Cr Cash 100 Cr Cash 100

In a PV environment, where RPS are redeemed out of profits, a sum equal to the nominal
amount of the shares redeemed shall be fransferred out of profits to a reserve called the
"Capital Redemption Reserve” and any premium payable shall be provided for out of the

“*Share Premium” account.
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In an NPV environment, the “Capital Redemption Reserve” is not required and where RPS
are redeemed out of profits, a sum equal to the subscription amount of the RPS redeemed

shall be fransferred out of profits to “Conftributed Capital”.

Where RPS are redeemed out of proceeds from new issue of shares, the “Share Capital” or

the “Contributed Capital” amount before and affer redemption remains unchanged.

Capitalisation of profits

The shareholders of Company X are Shareholder A, who subscribed for 100 ordinary shares
for RM1,000 and Shareholder B, who subscribed for 300 ordinary shares for RM9,000.
Company X has retained profits of RM20,000.

The diagram below illustrates the accounting entries in a PV and an NPV environment in

connection with the capitalisation of profits as follows:-

PV environment: Bonus Issue of 20 ordinary shares of RM1 for each existing ordinary
share held.
NPV environment: Capitalisation of profits of RM8,000 by increasing Contributed
Capital:-
() by RM20 per share with no increase in number of shares in issue;
or

(i) issue of 20 new ordinary shares for each existing share in issue.
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Share Capital (Note (a))
Share premium
Retained profits

Note (a):

Analysis of shareholders
- Shareholder A

- Shareholder B

Accounting entries

Bonus Issue (20 for 1):
Dr Retained Profits
Cr Share Capital

PV environment (assume PV = RM1)

Bonus Issue
Existing (20 for 1)

RM RM

400 8,400

9,600 9,600

20,000 12,000

30,000 30,000

No of % No of %

shares equity shares equity

100 25% 2,100 25%

300 75% 6,300 75%

400 100% 8,400 100%
8,000

8,000

NPV environment

Capitalisation

U} (ii)

:; Note (a):

(no issue of (with issue of
new shares) new shares)
Existing (RM20/share) (20 for 1)
RM RM RM
Contributed
Capital (Note (a)) 10,000 18,000 18,000
Retained profits 20,000 12,000 12,000
30,000 30,000 30,000
No of % No of % No of %

shares equity

shares equity shares equity

Analysis of shareholders

- Shareholder A 100 25% 100 25% 2,100 25%
- Shareholder B 300 75% 300 75% 6,300 75%
400 100% 400 100% 8,400 100%
Accounting entries
(i) Dr Retained Profits 8,000
Cr Contributed Capital 8,000
(ii) Dr Retained Profits 8,000
Cr Contributed Capital 8,000

In a PV environment, where shares are issued at a premium, the sum equal to the value of

the premiums on those shares is recorded in the “Share Premium” account and profits may

be capitalised through issue of bonus shares in proportion to the existing shares.

In an NPV environment, the “Contributed Capital” account represents the total proceeds

of the shares issued and profits may be capitalised based on a specific amount per share

(without the issue of new shares) which will result in an increase in the “Contributed

Capital” without any increase in the number of shares or through issue of bonus shares in

proportion to the existing shares which is similar to the PV environment.

63
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Consolidation and Subdivision

In PV environment, consolidation of shares will result in a reduced number of shares with an
increase in the PV per share whereas subdivision of shares will result in an increase in the
number of shares with a reduction in the PV per share.

In an NPV environment, consolidation and subdivision of shares will result in changes in the
number of shares.

The “Share Capital” and the “Contributed Capital” amount in the PV and NPV environment

remain unchanged. This is illustrated as follows:-

PV environment NPV environment
[0} After | mn After |
Share Share Share Share
consolidation subdivision consolidation subdivision
from RM0.10 from RM1 from 10 shares from 1 share
Existing to RM1 to RM0.50 Existing to 1 share to 2 shares
RM RM RM RM RM RM
‘:> Contributed
Share Capital 1,000 1,000 1,000 Capital 1,000 1,000 1,000
Retained profits 1,000 1,000 1,000 Retained profits 1,000 1,000 1,000
2,000 2,000 2,000 2,000 2,000 2,000
No of shares 10,000 1,000 2,000 No of shares 10,000 1,000 2,000
PV of shares 0.10 1.00 0.50
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Partly paid shares

The diagram below illustrates the accounting entries for the issue of 2,000 ordinary shares
for RM6,000 of which RM 1,000 is called but unpaid.

PV environment (assume PV = RM1) NPV environment
After issue After issue
of partly of partly
paid shares paid shares
RM RM
Cash 5,000 > Cash 5,000
Share Capital 2,000
Share Premium 4,000 Contributed Capital 6,000
Call-in-Arrears (1,000) Call-in-Arrears (1,000)
5,000 5,000
No of Shares 2,000 No of Shares 2,000

In a PV environment where shares are issued at a premium, the sum equal to the value of
the premiums on those shares is recorded in the “Share Premium” account and the

RMT1,000 which is called but unpaid is recorded in the “Call-in-Arrears” account.
In an NPV environment, the “Contributed Capital” account represents the total proceeds

of the shares issued and similar to the PV environment the RM1,000 which is called but

unpaid is recorded in the “Call-in-Arrears” account,

Corporate Law Reform Committee (CLRC) 65



66 Corporate Law Reform Committee (CLRC)



Capital Maintenance Rules and

Corporate Law Reform Committee (CLRC) | 67



WWW.SSm.Ccom.my




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 10%)
  /CalRGBProfile (Apple RGB)
  /CalCMYKProfile (U.S. Sheetfed Coated v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.3
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile (None)
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.40
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /FRA <>
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308000200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e30593002537052376642306e753b8cea3092670059279650306b4fdd306430533068304c3067304d307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [623.622 870.236]
>> setpagedevice




